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O Supremo Tribunal Administrativo (STA), através do Acordéo de 6 de
Julho de 2011, veio considerar inconstitucional, por violagdo do principio
da ndo retroactividade da lei fiscal, a norma do artigo 5.° da Lei
64/2008, de 5 de Dezembro, que determinou o agravamento da taxa de
5% para 10% sobre as despesas de representacdo e encargos com viaturas
ligeiras de passageiros, com efeitos a partir de 1 de Janeiro de 2008.

Em 12 de Janeiro de 2011, esta mesma questao ja havia sido analisada
pelo Tribunal Constitucional (TC), que se pronunciou em sentido
contrario, ou seja, pela ndo inconstitucionalidade da referida norma.

Caso a Administracao Tributaria recorra para a TC, é provavel que este
mantenha o entendimento anteriormente defendido, ou seja, de que o
artigo 5.° da Lei 64/2008 é conforme com a Constituicdo, prevalecendo
esta decisdo face a do STA.

A fundamentacédo deste Acordao do STA baseia-se principalmente no
facto de a tributacdo autbnoma incidir sobre a despesa das empresas e
nao sobre o seu rendimento, reforcando o principio de que a nova lei
deve dispor exclusivamente para futuro. Tem, por isso, interesse para a
andlise de outras alteracges legislativas relativas a tributacdes
auténomas ocorridas no decurso do exercicio fiscal, como no caso da
criagéo no decurso de 2010 da tributagdo autdbnoma a taxa de 35% sobre
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The Administrative Supreme Court (STA), through its Judgment of 6
July 2011 has considered that the rule set in article 5 of Law 64/2008 of
5 December 2008, which determined the increase of the autonomous tax
rate, applicable to representation expenses and to costs incurred with
light passenger vehicles, from 5% to 10%, is unconstitutional, producing
effects as from 1 January 2008.

In January 12, 2011, this same matter had already been analyzed by the
Constitutional Court, which had issued a judgment in the opposite
direction, i.e., considering that the referred rule was not
unconstitutional.

In case the Tax Authorities decide to appeal to the Constitutional Court,
it is likely that this Court maintains its former understanding, i.e.,
considering that article 5 of Law 64/2008 is in accordance with the
Constitution, prevailing this decision over the one issued by the STA.

The reasoning behind the STA Judgment is mainly based on the fact that
the autonomous taxation is levied on the companies’ expenses and not
on its taxable profit, thus reinforcing the principle that the new law
should only be applicable as from the date at which it enters into force,
i.e., for the future. This decision should also be taken into account for
purposes of the analysis of other changes introduced in the course of the
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the bonuses paid to board members and companies’ managers.
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Para qualquer

Além disso, a caracterizagdo pelo STA da tributagéo Additionally, the characterization of the autonomous esclarecimento,
contactar / For further

auténoma como se tratando de um imposto sobre a despesa taxation made by the STA considering that it is a tax levied i formation

(imposto indirecto), pode conduzir & discusséo sobre a sua on expenses (indirect tax), may lead to the discussion Of its ~ «ermmmmmmmsmsecsrnns
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